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(a) Introduction 

1. ADF International is a faith-based legal advocacy organisation that 
protects fundamental freedoms and promotes the inherent dignity of all 
people. In addition to holding ECOSOC consultative status with the 
United Nations, ADF International has accreditation with the European 
Commission and Parliament, Organization of American States, and works 
with the Organization for Security and Co-operation in Europe and the 
Fundamental Rights Agency of the European Union.  

2. CNK ALLIANCE LTD, known as Care Not Killing ("CNK"), is a UK-based 
alliance of individuals and organisations which brings together disability 
and human rights organisations, health care and palliative care groups, 
and faith based organisations with the aim of ensuring more and better 
palliative care, enhancing protection against euthanasia and assisted 
suicide, and providing reliable information about these harmful practices 
to the general public. 

3. The instant case concerns Hungary’s legal framework criminalising 
assistance for another person to commit suicide, whether the suicide is 
effectively committed or only attempted, and regardless of whether the 
offence is committed in Hungary or abroad against a Hungarian national. 

4. The Applicant claims this legal framework equates to a complete and 
extraterritorial ban on making the decision to end his own life. He submits 
that his condition, a progressive neurodegenerative disease, requires him 
to rely on the assistance of a third person in order to end his own life and 
that this person may be liable to prosecution. The applicant argues that 
this violates Articles 3, 8, and 9 in conjunction with Article 14 of the 
Convention. 

5. This brief sets out the clear jurisprudence of the Court that there is no 
right to assisted suicide or euthanasia under the Convention, nor are 
there any positive obligations on the State in regard to these issues, save 
the positive duty to protect life under Article 2. 

(b) The Convention does not confer, nor support a ‘right to die’ 
(Articles 2 and 3) 

6. According to the case law of the Court, "Article 2 ranks as one of the most 
fundamental provisions in the Convention" enshrining one of the basic 
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values of the democratic societies that make up the Council of Europe.1 
In addition to safeguarding the right to life, without which enjoyment of 
any of the other rights and freedoms in the Convention are rendered 
nugatory,2 Article 2 sets out only very limited circumstances when 
deprivation of life may be justified, and the Court has applied strict 
scrutiny when those exceptions have been invoked by Governments.3 

7. The Court has further held that the first sentence of Article 2 § 1 enjoins 
the State not only to refrain from the intentional and unlawful taking of life 
but also to take appropriate steps to safeguard the lives of those within 
its jurisdiction.4 Therefore, if there are positive obligations on the State, it 
is not to facilitate suicide but to protect life. Accordingly, the Court held: 

Article 2 is phrased in different terms. It is unconcerned with 
issues to do with the quality of living or what a person chooses 
to do with his or her life. … Article 2 cannot, without a distortion 
of language. be interpreted as conferring the diametrically 
opposite right, namely a right to die; nor can it create a right 
to self-determination in the sense of conferring on an 
individual the entitlement to choose death rather than life. The 
Court accordingly finds that no right to die, whether at the 
hands of a third person or with the assistance of a public 
authority, can be derived from Article 2.5  

8. Indeed, the statutory prohibition of assisted suicide in the domestic 
legislation of the majority of Member States is intended to protect a 
vulnerable constituency, consisting of people who may, absent such a 
provision, be put under pressure (whether real or imagined) to end their 
own lives. Removing such provisions from law creates a dangerous 
scenario where pressure is placed on vulnerable people to end their lives 
in fear (whether or not justified) of being a burden upon relatives, carers, 
or a state that is short of resources. Especially vulnerable are the elderly, 
disabled, sick, or mentally ill. Indeed, suggesting that someone who is 
disabled, suffering, or dying somehow “lacks dignity” would be a troubling 
precedent with broad societal implications. 

 
1 McCann and Others v. United Kingdom, App. No. 18984/91, 27 September 1995, § 147. 
2 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 37. 
3 McCann and Others v. The United Kingdom, App. No. 18984/91, 27 September 1995, §§ 
149-150. 
4 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 38. 
5 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, §§ 39-40. Emphasis added. 
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9. The Court in Pretty was “confirmed in this view” by Recommendation 
1418 (1999) of the Parliamentary Assembly of the Council of Europe6, 
which recommends that: 

the Committee of Ministers encourage the member states of 
the Council of Europe to respect and protect the dignity of 
terminally ill or dying persons in all respects ... by upholding 
the prohibition against intentionally taking the life of terminally 
ill or dying persons, while: … ii. recognising that a terminally 
ill or dying person's wish to die never constitutes any legal 
claim to die at the hand of another person; … 7  

10. The Court reiterated this position in Lings8, as well as in Mortier9. In 2012, 
the Parliamentary Assembly went further. In Resolution 1859 (2012), the 
Assembly stated unequivocally that: "Euthanasia, in the sense of the 
intentional killing by act or omission of a dependent human being for his 
or her alleged benefit, must always be prohibited."10 

11. The Court has also considered assisted suicide under Article 3. In Pretty, 
the applicant argued that her suffering amounted to "inhuman or 
degrading treatment" and the State had a positive obligation to take steps 
to prevent this suffering, by allowing her to be assisted in her suicide.11 
The Court acknowledged that Article 3 can create positive obligations on 
the Contracting States.12 However, the Court held that “Article 3 must be 
construed in harmony with Article 2”, which, as it had previously found, 
“does not confer any claim on an individual to require a State to permit or 
facilitate his or her death.”13 Thus, despite expressing sympathy with the 
position that the applicant found herself in, the Court nevertheless 
rejected the proposition that the State had a positive obligation: 

... no positive obligation arises under Article 3 of the 
Convention to require the respondent Government either to 
give an undertaking not to prosecute the applicant's husband 
if he assists her to commit suicide or to provide a lawful 
opportunity for any other form of assisted suicide.14  

 
6 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 40.  
7 Paragraph 9(c). Assembly debate on 25 June 1999. Text adopted by the Assembly on 25 
June 1999 (24th Sitting). Emphasis added. 
8 Lings v. Denmark, App. No. 15136/20, 12 April 2022, § 52. 
9 Mortier v. Belgium, App. No. 78017/17, 4 October 2002, § 119. 
10 Paragraph 5. Assembly debate on 25 January 2012. Text adopted by the Assembly on 25 
January 2012 (6th Sitting).  
11 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, §§ 44-45. 
12 For example, Z and Others v. United Kingdom, App. No. 21830/93, 22 April 1997, (2001) 
34 E.H.R.R. 3. 
13 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 54. 
14 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, §§ 55-56. 
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12. Thus, it is clear there is no “right” to assisted suicide under Article 2, and 
in some circumstances there is a positive obligation on the State to 
protect an individual whose life is at risk.15 Furthermore, Article 3 does 
not create a positive obligation to facilitate assisted suicide. 

(c) Article 2 is the lex specialis in this area and Articles 8 and 9 cannot 
be used to create a right ‘diametrically opposed’ to it 

13. Article 2 is clearly the lex specialis when it comes to the right to life. It 
incorporates a legal test of absolute necessity that is distinct from any of 
the other Convention Articles. This underscores its distinctiveness and 
the importance of relying on its unequivocal language rather than diluting 
its fundamental protections via other Convention Articles. Therefore, to 
the extent it is argued that Article 8 or 9 are engaged, they cannot create 
a right to assisted suicide or positive obligation that contradicts Article 2.  

14. That said, for the sake of argument, if the Court considers there to be an 
interference with a right under Article 8 or 9, it can be justified under 
Article 8 § 2 and Article 9 § 2, respectively where it is: (i) "in accordance 
with the law", (ii) in pursuit of a legitimate aim, and (iii) "necessary in a 
democratic society."16 

15. In determining whether an interference is "necessary in a democratic 
society", the Court must take into account the margin of appreciation that 
is left to the national authorities.17 The margin of appreciation to be 
accorded to the competent national authorities will vary depending on the 
circumstances, the subject matter and the background of the case.18 

16. In agreement with the House of Lords decision19 and the factually similar 
Canadian Supreme Court case of Rodriguez v. Attorney General of 
Canada,20 the European Court held in Pretty that States “are entitled to 
regulate through the operation of the general criminal law activities which 
are detrimental to the life and safety of other individuals.”21 Furthermore, 
“[t]he more serious the harm involved, the more heavily will weigh in the 

 
15 For example, see Keenan v. United Kingdom, App. No. 27229/95, 3 April 2001, (2001) 33 
E.H.R.R. 38. 
16 Dudgeon v. United Kingdom, App. No. 7525/76, 22 October 1981, (1982) 4 E.H.R.R. 149. 
17 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 70. 
18 Rasmussen v. Denmark, App. No. 8777/79, 28 November 1984, § 40. 
19 R (Pretty) v. Director of Public Prosecutions [2001] 3 WLR 1598. 
20 [1994] 2 L.R.C. 136. 
21 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 74. 
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balance considerations of public health and safety against the 
countervailing principle of personal autonomy.”22 Hence, because laws 
preventing assisted suicide are designed to safeguard life by protecting 
the weak and vulnerable, especially those who are not in a condition to 
take informed decisions, the Court did not consider that a blanket ban on 
assisted suicide was disproportionate to the aim of safeguarding life.23 

17. Therefore, it is clear from the Court's decision in Pretty that states are not 
in violation of Article 8 by upholding a "blanket ban" on assisted suicide 
or euthanasia. Precisely stated: public health and safety outweigh any 
countervailing principle of personal autonomy. The Court did not find a 
blanket ban on assisted suicide through the operation of criminal law to 
be in violation of either Articles 2, 3, 8, 9 or 14 of the Convention. 

18. Moreover, in Pretty, the applicant contended that states should have a 
narrow margin of appreciation in regard to assisted suicide, as with other 
matters involving "private life".24 However, the Court rejected this 
contention and held that States have a wide margin of appreciation when 
considering how to legislate on the issue. 25 

19. In Haas, the Court considered whether the state had a positive obligation 
to agree to “the applicant's request to have access to sodium 
pentobarbital without a medical prescription”.26 In its decision, the Court 
considered that the Member States are far from having reached a 
consensus as regards the asserted right of an individual to choose how 
and when to end his life. While it is true that there is limited variation 
between the Contracting States, the Court rightly pointed out that: “The 
vast majority of Member States, however, appear to place more weight 
on the protection of an individual's life than on the right to end one's life.”27  

20. This observation remains valid. While some countries have considered 
legalizing (some form of) assisted suicide, to this day, of the 46 Member 
States, only six have legalized assisted suicide: the Netherlands, 

 
22 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 74. 
23 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, §§ 76-78. 
24 For example, see Dudgeon v. United Kingdom, App. No. 7525/76, 22 October 1981, 
(1982) 4 E.H.R.R. 149 ; Modinos v. Cyprus, App. No. 15070/89, 3 December 1991, (1993) 
16 E.H.R.R. 485. 
25 Pretty v. United Kingdom, App. No. 2346/02, 29 April 2002, § 71. 
26 Haas v. Switzerland, App. No. 31322/07, 20 January 2011, § 53. 
27 Haas v. Switzerland, App. No. 31322/07, 20 January 2011, § 55. See also Rasmussen v. 
Denmark, App. No. 8777/79, 28 November 1984, § 40. 
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Belgium, Luxembourg, Switzerland, Spain, and Portugal. Around the 
globe, instances of legalized assisted suicide or euthanasia are even 
rarer.28 Thus, given the lack of European consensus, Contracting States 
enjoy a wide margin of appreciation to legislate against assisted suicide 
or euthanasia as they see fit.29 Indeed, viewed another way, there is a 
clear consensus in favour of protecting life through the prohibition of the 
intentional ending of life and a state seeking to depart from this would 
have to discharge a significant burden.  

21. In Haas, the Court correctly stated that “the risk of abuse inherent in a 
system which facilitates assisted suicide cannot be underestimated.”30 In 
Mortier, the Court furthermore recalled the positive obligation under 
Article 2 imposes the State “to take appropriate steps to safeguard the 
lives of those within its jurisdiction”31, further clarifying: “This substantive 
positive obligation entails a primary duty on the State to put in place a 
legislative and administrative framework designed to provide effective 
deterrence against threats to the right to life.”32  

22. This Court must give full regard to both the primordial nature of the 
aforementioned duty and the inherent nature of the risk of abuse in any 
system legalizing assisted suicide. In the context of life-ending deeds and 
decisions, any abuse will directly threaten one’s right to life by annihilating 
it, generating an irreversible consequence preventing the concerned 
individual from further enjoying any other right guaranteed under the 
Convention (and make post-facto control investigations and protections 
of extremely limited value).  

23. Based on these considerations, and taking into account the wide margin 
of appreciation, Member States may restrict assisted suicide, including a 
complete ban on assisted suicide which may legitimately be considered 
the only appropriate “legislative and administrative framework designed 
to provide effective deterrence against threats to the right to life”,33 as is 
the case in the majority of Member States. Such a measure has been 
considered both as necessary and falling within the margin of 

 
28 Of the 193 nations currently Member States of the U.N., only a very small minority of 
nations have legalized euthanasia and/or assisted suicide. 
29 See Rasmussen v. Denmark, App. No. 8777/79, 28 November 1984, § 40. 
30 Haas v. Switzerland, App. No. 31322/07, 20 January 2011, § 58. Emphasis added. 
31 Mortier v. Belgium, App. No. 78017/17, 4 October 2002, § 116. 
32 Mortier v. Belgium, App. No. 78017/17, 4 October 2002, § 117. Emphasis added. 
33 Mortier v. Belgium, App. No. 78017/17, 4 October 2002, § 117. Emphasis added. 
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appreciation. Accordingly, it is not for the Court to overrule the decisions 
of the domestic legislatures and courts. 

24. Also, in light of these considerations, the extraterritorial character of a 
criminal prohibition of assisted suicide does not appear disproportionate, 
since neither the risk of abuse inherent to legalizing assisted suicide nor 
the finality of the death cease to exist when it takes place abroad.  

25. Experience shows that abuse does happen and that legal and medical 
‘safeguards’ fail to discharge the state’s obligation to protect life in states 
that have legalized assisted suicide. 

26. For example, in Belgium, euthanasia was decriminalized in 2002. One of 
the central conditions of the law, deemed to act as a ‘safeguard’, is the 
requirement to be in a state of ‘unbearable’ physical or mental suffering.34 
Compliance with the law is overseen by a Control Commission.35 
However, as from its first report, the Commission considered that 
“although some objective factors may contribute to the assessment of the 
unbearable nature of the suffering, the latter is largely subjective and 
depends on the personality, the views and the values of the patient”.36 
This is a striking admission that it is, in practice, impossible to objectively 
determine whether the threshold of ‘unbearable’ suffering is (or had been) 
reached. This subjective approach towards what constitutes the central 
requirement of the legislative framework explains why, having reviewed 
almost 30,000 (declared) cases to this day, only one was referred to the 
Public Prosecutor for further investigation.  

27. Furthermore, in Mortier, this Court recently found Belgium to have 
violated Article 2 because of “the lack of independence of the Control 
Commission”37, which for over twenty years has presided over the control 
of euthanasia in Belgium and supposedly acted as the ‘guardian’ of the 
legal safeguards. In the Commission’s own words, following Mortier, this 
issue “cannot be addressed without amending the [euthanasia] 
legislation”;38 something which to this day has not been done.  

 
34 Belgian Law on euthanasia, 28 May 2002, art. 3. 
35 Belgian Law on euthanasia, 28 May 2002, art. 8. 
36 Federal Monitoring and Assessment Commission, First report (2004), p. 16. 
37 Mortier v. Belgium, App. No. 78017/17, 4 October 2002, § 184. 
38 Federal Monitoring and Assessment Commission, Communication, 14 October 2022, 
available at https://consultativebodies.health.belgium.be/en/advisory-and-consultative-
bodies/federal-commission-control-and-evaluation-euthanasia (22 November 2023). 

https://consultativebodies.health.belgium.be/en/advisory-and-consultative-bodies/federal-commission-control-and-evaluation-euthanasia
https://consultativebodies.health.belgium.be/en/advisory-and-consultative-bodies/federal-commission-control-and-evaluation-euthanasia
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28. It does not require speculation to know the types of cases that emerge 
once these practices are legalized. Despite alleged ‘safeguards’ and a 
‘strict’ legal framework, young adults are euthanised because of 
‘incurable depression’, elderly people because of symptoms related to 
aging, prisoners because of lack of access to appropriate mental health 
care or because of psychological suffering, twins because of becoming 
blind - to mention only some examples, among many others. 

29. In the Netherlands, euthanasia and assisted suicide were legalized in 
2001. A similar, increasingly permissive approach over time can be 
observed despite the legal ‘safeguards’ remaining unchanged. For 
example, following a decision of the High Council39 in the case of an 
elderly lady diagnosed with dementia who had been euthanized after 
having received a sedative in her coffee, the Dutch Euthanasia 
Commission decided to adapt the official euthanasia guidelines. Whereas 
initially euthanasia in the case of dementia would only be performed 
based on an anticipatory declaration that was ‘clear and without any doubt 
applicable to the present situation’,40 the new requirement allows the 
physician to take ‘into account all circumstances and not only the literal 
words of the written request’41 – thus, facilitating euthanasia for dementia, 
even in a context where doubt could arise as to the patient’s current will. 

(d) Palliative Care options must be considered 

30. In considering its approach to end-of-life decisions, the Court must 
consider advances in palliative care. Modern palliative care allows 
doctors to alleviate pain and often obviates a desire for assisted suicide. 
While there is no obligation to legalize euthanasia and legalization carries 
inherent and serious risks to life, this is reinforced by the availability of 
evidence-based medical alternatives. 

31. The normalisation of suicide or euthanasia as a treatment option can lead 
to a medical culture where ‘assisted dying’ becomes a first-line response 
to intractable health, social and economic issues. In Canada, the 
medicalisation of euthanasia and assisted suicide has resulted in doctors 
and public officials suggesting Medical Assistance in Dying (“MAiD”) as 

 
39 Hoge Raad der Nederlanden, 21 April 2020, case no. 19/04910, available at 
https://www.rechtspraak.nl/ (accessed 22 November 2023). 
40 Dutch Euthanasia Commission, Euthanasiecode, 2018 version, art. 4.4, available at 
https://www.euthanasiecommissie.nl/ (accessed 22 November 2023). Emphasis added. 
41 Dutch Euthanasia Commission, Euthanasiecode, 2018 version, art. 4.4, available at 
https://www.euthanasiecommissie.nl/ (accessed 22 November 2023). Emphasis added. 

https://www.rechtspraak.nl/
https://www.euthanasiecommissie.nl/binaries/euthanasiecommissie/documenten/brochures/brochures/euthanasiecode/2018/euthanasiecode2018/EuthanasieCode2018.pdf
https://www.euthanasiecommissie.nl/binaries/euthanasiecommissie/documenten/brochures/brochures/euthanasiecode/2018/euthanasiecode2018/EuthanasieCode2018.pdf
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an alternative to other forms of health and social care. The impact of 
euthanasia and assisted suicide being seen as routine healthcare has led 
to a rapid escalation in the number of MAiD deaths which is now running 
at between a 30% to 35% increase per annum in Canada.42 

32. It is submitted that states are entitled to conclude that permitting assisted 
suicide in law exposes the vulnerable to danger, coupled with the 
absence of therapeutic benefit to the patient, and that this weighs 
decisively against any form of legalization of these practices. This is 
especially so if the pain and distress a patient is suffering can be 
adequately addressed by palliative care or other non-lethal interventions.  

33. Palliative care is a well-established form of care for patients suffering from 
life-threatening illnesses and associated pain. The World Health 
Organisation (“WHO”) emphasizes that palliative care must be seen as a 
broad form of care. The aim of palliative care is to promote the quality of 
life of patients and families who are faced with life-threatening illnesses. 
Furthermore, it prevents and relieves suffering through the early 
identification, correct assessment, and treatment of pain and other 
problems, whether physical, psychosocial or spiritual. 

34. The WHO states that palliative care is explicitly recognized under the 
human right to health.43 According to the WHO, the benefits of palliative 
care can be seen in an approach to treating suffering which involves 
taking care of issues beyond physical symptoms. Palliative care is 
designed to support patients and their caregivers, and offers a support 
system to help patients live as actively as possible until death. 

35. Similarly, the Parliamentary Assembly of the Council of Europe (“the 
Assembly”) has affirmed that the “goal of palliative care is to improve the 
quality of life for patients and their families, and to uphold their dignity, by 
alleviating suffering in all its forms.”44 In a series of Resolutions, the 
Assembly stresses that palliative care should be available not just to the 
terminally ill, “but also to those who are chronically ill and to persons 
requiring high levels of individual care.” 

 
42 Statistics Canada, Medical assistance in dying 2021, available at:  
https://www150.statcan.gc.ca/n1/daily-quotidien/230213/dq230213c-eng.htm . 
43 World Health Organisation, Palliative care Fact Sheet, August 2020. Available at: 
https://www.who.int/news-room/fact-sheets/detail/palliative-care  
44 Parliamentary Assembly of the Council of Europe, The provision of palliative care in 
Europe, Resolution 2249 (2018).  

https://www150.statcan.gc.ca/n1/daily-quotidien/230213/dq230213c-eng.htm
https://www.who.int/news-room/fact-sheets/detail/palliative-care
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36. Furthermore, Member States may conclude that the provision of assisted 
suicide or euthanasia would in fact undermine, inter alia, an appropriate 
focus on palliative care. For example, this was a conclusion recently 
reached by the Danish Ethics Council who held that they “consider 
euthanasia to be in conflict with palliative care and are therefore against 
the legalization of euthanasia as long as we as a society have not 
exhausted the possibilities for relief.” They added, “if palliative care is fully 
developed and functioning satisfactorily, then it is to a large extent 
possible to create a decent framework for a dignified death for seriously 
ill people simply by having sufficient focus on palliative care.”45  

37. In consideration of the foregoing, it is apparent that there exists a well-
established, human rights-centered form of health care for those suffering 
from terminal illness and chronic pain.  

(e) Conclusion 

38. The Court's jurisprudence (whether under the lex specialis of Article 2 or 
Articles 3, 8 or 9) demonstrates that a “right to die” does not exist under 
the Convention. The consistent emphasis is the obligation of the State to 
protect life, not facilitate death. Accordingly, there is no “right to die” at 
the hands of a third person or with the assistance of a public authority, 
nor is there an obligation for the State to facilitate or authorize actions 
intended to terminate life. 

39. While the Court has recognized that some individuals may wish to commit 
suicide, societies rightly consider suicide a tragedy that should not be 
facilitated but prevented. To the extent any rights under Article 8 are 
engaged, a blanket ban on these practices – as enacted by the majority 
of states around the globe – is thus justified by the seriousness of the 
harm involved and the high risk of abuse inherent in such a system. 

40. Finally, the possibility of modern palliative care to alleviate pain and 
suffering provides another compelling reason for states to uphold the right 
to life in accordance with their duty under the Convention. 

Respectfully submitted, for the intervenors, 
 

 
45 The Ethics Council of Denmark - The Ethical Council's opinion on euthanasia (2023) p.8. 
(Authors’ translation into English). 
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